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MEMORANDUM

SUBJECT U. S. District Court Decision Interpretnng Certain CERCLA ARARs
. 'Provxslons Favorably to the Umted States :

FROM: ;Laurence M Groner [,
- -Attorney
* Solid Waste and Emgrgency Response Division (2366)

THROUGH: Lisa K. Friedmin ¢~/
- Associate General Counsel
Solid Waste and Emergency Response Division (2366)

TO: - Elliott P. Laws
Assistant Administrafor '
Office of Solid Waste and Emergency Response (5 IO l)

Steven A. Herman
_Assistant Administrator _ _
Office of Enforcement and Compliance Assurance (2201)

On August 15, 1995, Judge Nangle issued an order in U.S. v. Bliss. et al.. C.A. No. 84-
200C-1 et seq., slip opinion (E.D. Mo. Aug. 15, 1995), which concems operation of the
incineration remedy selected for cleanup of the "Missouri Dioxin sites".- This order provides -
precedent favorable to the United States which may be usetul in' disputes concerning the elements
of Applicable or Relevant and Appropriate Requirements ("ARARs") under CERCLA and the
National Contingency Plan ("NCP"). A copy of the order is attached for your review.

These are twenty-eight dnscrete sites in eastern Missouri wthh were wntammated
with dioxin in the early 1970's.
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. -Sackground

, 1In September, 1988, EPA signed the Record of Decision ("ROD") selecting an
incineration remedy for disposition of hazardous substances from these sites. -in December, 1990,
the Court-entered a consent decree settling the "Syntex Defendants™ ( "Syntex") liability to the
United States and to Missouri in this matter. . "Syntex agreed in the decree, among other things. to
construct the incinerator and to obtain two permits concerning its operation: a RCRA/Hazardous
Waste Management Permit from the United States and Missouri (the "RCRA’-? rmit"), and an air
emlssnons perrmt from St LOUIS County (the "County Permit").-

In December, 1994, EPA and Missouri jointly lssued the dratt RCRA Permit,
which permitted a dioxin emission level of 1 nanogram ("ng") per cubic meter. In February, 1995, .
St. Louis Coumv promulgated an ordinance and issued the County Permit, each of which allowed
a far more stringent dioxin emission ievel of .15 ng/cubic meter. in April, 1995. EPA and
-Missouri issued the final RCRA penmt with the d|oxm emission hmnt unchanged trom their draft
perrmt

The Litigation

_ In May, 1995, Syntex filed a motion to construe and enforce the consent decree,
representing among other things that it believed it was not required to comply with the County
Permit. The United States filed a mémorandum in support of the Syntex motion. The United
States argued among other things that the understanding of all the parties at the time of entrv of -
the consent decree was that the County Permit would concern exclusively "conventional” _
pollutants, that only the RCRA Permit would concern dioxin emissions, and that in any event the
C ounty Permit air emissions leve! did not-constiiute an ARAR which Syntex wouid be |e«|u1red to
meet.’

. The Decision
Judge Nangle decided for the United States and Syntex. He ruled that the |

applicable dioxin air emission standards for the incinerator are hmited to those set forth in the
RCRA Permut, and that the scope of the County Permit is limited to conventional air pollutants.

- This notwithstanding § 12i(e)(1) of CERCLA. 42 U.S.C. § 9621(e)(1). which
provides that "[n]c Federal, State, or local permit shall be required for the portion ot any
[response] action conducted entirely onsite . . . " ~

' Also betore the Court were St. Louis County's motion to intervene as plaintitt. either
as of right or permissively. and its memerandum in opposition to the Syntex motion. tiled in June .
and July, 1995, respectively.
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In his ARARs analysis, Judge Nangle concluded that "ARARs can be State or
federal ARARS but not local”, slip op. at 9 (citing § lZl(d)(Z)(A)(u) of CERCLA, 42 US.C.
§ 9621(d)(2)(A)(u)) and that therefore

the County permit . . . ‘cannot be an ARAR even if it were
10 otherwise meet the requlrements for an ARAR. which it
does not.. .

Id. This is, so far as we are aware, the first time that this issue has been addressed n a court
decision. S e

o Continuing this analysis, the Court found that. the County Permit would fail to -
qualify as an ARAR on two additional grounds. First, the Court found that, "to be an ARAR, a’
standard must be of general applicability”, id.(citing 40 C.F.R. § 300.400(g)(4)). -and it determined
that the County Permit was not, applying as it did only to the single incinerator in the State
"intended" to burn dioxin. Second, the Court found that the County failed to show that the . -
County Permit's requirements, promulgated as they were well after issuance of the ROD, were
"necessary to ensure that the remedy is protective of human health and the environment”. The
Court noted that this showing must be made in order to impose requirements established after
ROD signature, because ARARSs are "frozen" at the time of signature except in unusual
circumstances. Id. at 10, 12 (quoting 40 C.F.R. § 300.430(f)(.1)(ii}(B)(1) and citing §

12 l(d)(2)(A)(u) of CERCLA, 42 US.C. § 9621(d)(2)(A)(ii)).

lmpact of the Decision

The principal impact of this decision may be to provide useful precedent for the
proposition that requirements established by governmental entities smaller than states may not
constitute ARARs under CERCLA. In addition, it may signal that courts in analogous ARARs
disputes will not defer to state-established environmental requirements without a searching
analysis of whether they comport with CERCLA and NCP ARARs requirements. In particular,
while the concepts of "freezing” ARARs, and of requiring "general applicability". are already
contained in the NCP, it will be helpful to have a decision in- wh:ch the court affirmed the
application of the NCP to a specific set of facts.

The Court also cited the fact that the County had not nominated its standard as an ARAR
before the ROD was finalized. This provides helpful precedent for cases where states and other
parties seek to raise issues for the first time after the ROD is signed..

' Please contact me at (202) 260-4022 if you have any questions regarding this
decision. ' A
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'ORDER

This matter is before the Court on the Motion of the
Syntex defendants® asking the Court';o'cohsttuo,'effcctuate and
"enfo‘rce the Consent Decree as to the s§ntex defendants’ obligations
to .'proceod with the implementation of the Decree ,-.—_,-_gnl.,.;light‘ -ot a
recent ordinance enacted by the St. LouiirCounfinQﬁgcil. Also
-befdto thg Court is St. iénls‘County'-:ﬂbtion to:Iptorveng as
.plaintizt' .Sr;d $t. Louis County’s Memorandum ',Opposing the Syntex
ﬁefendauts' Hotibn to Construe, szeétuate'and Enforce Compliance.
I. Motion to Iatervene | |
| St. Louis Coﬁnty.soeks,to intervene inlthis litigation as
‘plaintiff as of right. Ped.RQCiv.Pf 24(:); Plaintiff asserts that
becauke the Court has been askcd to interpret an ordinance of St.
Zouis cQuﬁty,‘no other partf will adoéugtelf represent St. lLouis |
County's-intéreét. Altcrﬂativcly, st;.Loni- Counﬁy argues that it
.should be allowed to}permiasivgiy intervene in the litigation.
Ped.R.Civ.P. 24(b). |
| In order to intervene as a matter of right, one must make
a timely application, must have a recognizable interest in the
subject matter of the litigation, tho-interent must be one thaﬁ
might be impaired by the disposition of the litigation, and the
interest must not be adequately protected by the parties. Mille

Lacs Band of Indians v, State of Minpesota, 989 P.2d 994, 997 (8th
: Syntex Corporation, Syntex (U.S.A.) Inc., ISyntex

Laboratories, Inc., and Syntex Agribusiness, Inc. are herein
collectively referred to as "the Syntex defendants.” The entity
performing work pursuant to this Court’s Consent Decree is Syntex
Agribusiness, Inc., referred to as "Agribusiness.”



‘Cira“ 1993). "The timeliness of the motien to intervene ii a
threshold consideration.® Upited §tg;g§ v. Bliss, 132 F.R.D. 58,
59 (B.D;ub. 1990). '?inclineil'istlcft to the Court’s discretion
and is determined by all of the cixcmtﬁnces.  Three factors
'iroceivo special conaideration,'houevox?' how faiﬂthe pzocéedinqs
have. gone when intervention is sought, the pzcjudiqpﬁyhich dclay'
.-may cause to the parties, and the reason for;&heﬁﬂelay. Ia.
(quoting MWM,
~_g*, 772 F. 2d 401, 403 (8th Cir. 1985)).

 St. Louis County’s motion to intctvene clearly does not
" meet the timeliness requirement in thio-gase..w?bo litzgatzon was
: commenced in 1984 and the Consent Docré? entered in 1990. .Th?r
_COunﬁy ﬁas long been avare of the 1itiqi£ion as evidenced. by it;
comments in Septémber, 1990, on the proposed COnsenﬁ Decree through'
its then County Executive B.C. ﬁilfo:d. Moresover, this case had a
-high media profile. The prejudice of any delay to the o:iginai
parties would be great given that both the Syntex defendants and
the United States have’ spent nill;onc of dollars proceeding undcr,
the Consent .decree. Accord;ngly, St. louis County does not mest
the requirements to intervene as a matter of right.

St. Louis County’s request to permissively intervene-in
this case has *efiecfively been granted. It 'apfnizl from the
County’s motion 'ﬁo intervene that the County merely seeks to
address the issues raisea in Syntex’s motion. The County has filed

its brief opposing the motion and the Court has considered it in



its ruling on Syntex’s mqtion. ' Thcreforé, the cOunty" has had its_
views on this matter represented as to those issues..

II. .Motionm ‘to COnotrno, Znforce, and tf!wtuate Cc-pliaaco with
the Consent Decree

In thur notxon, the S)'ntex defendants have repzosented

that they do mnot beliove that they are requ:.rcd to -attempt to

comply with the St. Louis Cmmt.y ordinance. Bowevez,-:rthe Syntex
defendants _have indicated that they are fea:ful ct p:oceed.tng
without clarzf;cgt;on and guidance from this Court as to whether or
how the St. Louis County ordinance affects their obligations under
the_‘Conseht Decree. Having ;:onsidered the motions and pleadinqi of
the pa:rties ¢ dincluding St. Louis County’s wmemorandum opposing
Syntex’s motion, the Court finds as follows: E ¥
A._FIND or _
1. This litigation has been before this Court since
‘;‘984. - It initially involved twenty-eight diftcren_t sites in
'Bastern Missouri that were cont;minated with dioxin in the early
1970‘s. Dioxin-contaminated materials from eleven of these site_s'
have already been excavated and ltoied'. ' |
_ 2. After years of heav:Lly-contestcd litigation and
lengthy negotlatxonc, the Um.ted States and the State of Missouri
reached a settlement _\uth the Syntex defendants that calls for the
parties to remediate Times Beach and twenty-sii other Eastern
Missouri sites. This Court, in its Hemofandum Opinion, roviewéd in
greit detail the Consent Decree, EPA‘s September 29, 1988 _Reco:d of
-Decision (.sometimes retci‘fed to herein as the "ROD") selecting the
-incineratio'n remedy, and the five Syntex Work Pla'na inccrporated by
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' reference into .the' Dectee, including ﬁhe s.ite Adminigtration,
Democlition, ‘Remediation, Thermal Treatment, and Restoratxon Work
Plans. - gnz;g__§;g§g;_z*_g;igl 133 ? R.D. 559 (B D.Mo. 1990).
This Court ..concluded that the Consent ~Decree, calling. for
.incineratj.-on as. 'the -selected renedy, *was not’ -a:hitia:ily or,
capriciously’ aelccted, but ‘that it is in fact technically sound,
approprxatc and suffxciont for remediation of the e <« o sites.”
Id. at S70. |

3. ~Tho'Consenf Dectco and its Work Plans contemplated
that the Syntex 'defendants would apply for a Ha2ardous Waste
Management Pcrnlt from the United States an;ronnontal Protection
'Agency (*EPA") and the State of Missouri to construct and operats
'Athe incinerator. - By zeviewing this permit application an;
conducting any necessary health risk assessﬁ.nts concc:ning the
incinerator, EPA and the State of Missouri would fulfili their
sﬁatutory mandates .to protect human health and the eﬁvirénmont.'
Agribusiness submitted its permit application on July 30, 19%93.
Thisiapplication exceeded 16 volunes-ot material and required over,
six months to~ptoauce. It involved a masaxvo effort by a full
range of health, aafety and envxronnental experts. A govcrnmental
review of the permit applicatxon and the attendant health 1lsues
_has been ongoing since July of 1993, which has required input from
numerous governmental agencies, iqcluding EPA, the Agency for Toxic
Substances and Disease Rogistfyb(a‘component o: the ﬁnitcd Stat;o
Public Bealth Service), the Missouri Department of Health, the

Hisoouxi.pepartment bf Natural Resources ("MDNR"), and the St.



Louis County Department of Health, as well as numerous :Lndependent

| .consult:mg tirms retained by those agencies.

4. A ‘draft EPA/Missouri :agza:dous Waste Management
Facility Permit ("Draft Permit®) was issued on December 16, 1994.
‘This»biﬁft ?ermit proposod to establish the allow#blé quantity of
dioxin.and‘metqln>emissions'by way of a tornmia desijnod to assure
that ‘these emissions’ aid not exceed heali@éba:ed standards .
established by law. This formula was based upon a site-specific
Times Beach Risk Assessment, also iasucd}by the EPA in draftiform )
in late 1994, and.]_.yz;'.ng‘ risks conservatively projected for the
initial~phase of this particulir iﬁcinexation project. The Permit
and the Risk Assessment concluded that, so long as less than
aéproximately‘one nanogrém of dioxin per dry standard cubic mete;
of aiz’ was emitted from the incinerator at any time, the project
could be condhcted safﬁii. For this project, the term “safely” has
been defined by EPA and the State of Missouri as not subjecting
:evcn.tﬁc most heavily exposed individuals-to more than a one in a
million chance of developing cancer. This level of risk, which ioi
also often expressed as 1 x 10%, constitutes the most stringent
level that EPA is adtﬁotizcd to impose upon any Superfund project.
40 C.F.R. 305.430(.)(2). On Jahuafy 31, 1995, a public hearing was
held concerning the Drift Permit. Written comments were also
invited and several hundred pages of suggestions and reactions vere _

received.

2 One nanogzam is one billionth of a gram. Hereafter, this
unit will be referred to as "1 ng/m*". '



5.  On Pebruary 8, 1995, shortly -after the hearings
eoncetning ‘-;heA?BPA/»uis-souti Draft Permit , ‘the Coun.ty Couneil of' st.
Louis County,‘ z’)l.iséouri, -approved | Ordinance No. 17, 420,. which
amended St. I.ouis Connty s -Air Pollution Control Code by adding the )
followxnghprovioion tO:SCCtLOﬂ 612 180:

No [County air] pcrm.t .shall be issued fo: operation of

" an incinerator intended -to burn known concentrations of
2,3,7,8-tetrachlorodibenzo-p~dioxin -(TCDD) unless it is
fxrst demonstrated in emissions burns that .emissions of
toxic equivalents shall not -exceed 0.15 ng./dry standard
cubic meter as demonstrated on feed stock, nor may any
-such incinerator continue to operate if this emission
standard is violated. ‘The operator of any such
incinerator shall conduct periodic testing of emissions.
and shall maintain a log of testing results which shall
be open for inspection.

- Among other things, this ordinance pnrportod to establish (withqut‘
' any suppeorting findings or justitication) a dioxin emission;'
standard of .15 ng/m’, more than six timei as zc:tiictivo as the 1
" ng/m' standard that'zéa'and the State of Missouri had determined
(in their Draft Permit.and Risk Assessment) to be appropriate to
}protect'human health and the environment. |

6. On April 14.'i995, EPA and Missouri issued the final
lngzardous Waste Management Facility Permit ("Pinal Permit') in
conjunction with a “Responsiveness Summary®, in which they
discussed the comments receiyed from the public concerning the
Dratt Permit. Aft‘r careful cdnsidc:agioﬁ, and based upon their
Risk Assessment, which had Scen.tinalized on March 28, 1595) EPA
and the State left intact their original formula for eatabli#hinq
dioxin and metals emigsion limits that had been introduced in the

Draft Permit. As a c'onsecjucnce, under their Final Permit,
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emissions from the incinerator are restricted to less than
approximately 1-ng/m? ;ot_ dioxin at any time , -and the consérvafivc
and pfo‘teciive 1. :10",-h_eal£h-bas-cd standard has been retained from
their Draft Permit.: =.a\lt"lxcu'gh EPA and niééouri were mli avare of
the 'i'ssuan;:e 'to!— the County *o:dinance more th'aﬁ two noxiths' earlier,

they did not ‘adopt the more restrictive 0. 15 ang/a’ standard

established . by that -ordinance; they - found .'t.tcad that
approximately 1 pg[m‘ vas -ptotoé:tivc of human health and the ..
environment. . _ v |
7. The Consent Decree calls for this Court to retam
jurisdiction ovor the Decree and the part:.es. Spoe:.-fa.cally, the
Decree prov:LdeS as followr |
This Court will reta.m jurisdiction for the purpose of
enabling any of the Parties to apply to this Court at any
time for such further order, direction and relief as may
be necessary or appropriate for the construction or
modification of this Decree or to effectuate or enforce
compliance with its terms, or to resolve disputes in
accordance with the Dispute Resolution provisions herein.
‘Paragraph 97. _

8. Syntex has demolished and landfilled more than 660
houses and structures at Times Beach. It has successfully
remediated all dioxin contamination at Times Beach, and more than
20,000 cubic yérdc of eicavated paterial are safely stored in A
buildings at Times Beach. The company has constructed a missive
ring levee to protect the excavated materials and the incinerator
from flooding events. It has prepared and submitted hazardous

waste, air and water permit applications for activities at Times



Beach. Work has already begqun t_o- 'prepéue ‘the site '. for
installation. ' a | |

‘1. ARARs can be State e e b

‘The EPA pointt out in its bxief that all ref.zencoa to
non-federal applicablc or relevant and appropn.ate ':squuemnta
("ARAR:") :Ln both CBRCI.A and the !!at.tonll Contingency irltn refer to .
Stato, zather than local, ARARS. See g__q_,_, 42 U.S.C. §
9621(d) (2).(A) (id). Tberetdre, the County pemt at 1”-‘-“! cannot be
an Am even if it were to otherwise meet the rcqui:cmenta fo: an

mn, which it does not, as discussed belou.

2. he Co n o ne _of en .
applicability. ' To be an ARAR, a .standard must be of general
applicability. |

For purposes of .identification and notification of
promulgated state standards, the term prommlgated means
that the standards are of general applicability and are
legally enforceable.

}0 C.P.R. § 300.400(9)(4)(omphana in o:iglnal). The emissions
standard in the County Ordinance applies only to iﬁcinexétors
»intended to Surn known concentrations of 2,3 ,7,a—£etrac‘holorodi-
benzo-p-d‘ioxin." sincc the Times Beaeh‘ incinerator is the cniy
ineinerator in the County and State 'infconded" to burn dioxin, the
standard is not one of general applicability.

3. icable da a Frozen ag o 1988. .'rhe
Consent Deérce, the Work Plans, and the Federal regulations
applicable to all Superfund projects generally require that the
remedial action selected in the Record of Decision (the "ROD") must



attain only \thosc ARARS identified at the time of the ROD, which in
this case was September 29, 1988. Réquiremcnts promulgated after
the ROD is issued must be doiéminod by _EPA to'b(c “necessary to
.ohnsuxe that  the ‘rg‘médy is protective of hunan hoal'th» #nd the
'cnvir;mment" in order to become -appiig:ablo:

‘Requirements that are promulgated or modified after ROD
signature must be attained (or waived) -only ‘when
determined [by EPA] to be applicable or relevant and
. appropriate and necesgsary to ensure that the remedy is
- protective of human health and the environment.

40 C.F.R. 300.430(£)(1)(ii)(B) (1) (emphasis added). This regulatory
requirement was incorporated :into the Consent Decree and its

attached Thermal Work Plan:

The Work, as defined in the Consent Decree, must attain
a requirement that is promulgated or modified after
September 29, 1988 (the date of signature of the ROD)
only when the PPA Administrator (or his delegate)
determines, upon a finding based-on the best scientific
judgment .available to EPA, that such requirement is . .
. necessary to ensure that the Work is protective of
human health and the environment . . .

Thermal Treatment Work Plan at Pige 6-11. See also Consent Décroe

at Paragraphs 6 and 7.

EPA‘s rationale for freezing the applicable standards as
of the date the ROD was signed is txplairiod in the preamble go its

March 8, 1990 rulemaking concerning Superfund rogulatj.ons: ’

[I]t is necessary to "freeze ARARs" when the ROD is
signed rather than at initiation of remedial action
because continually changing remedies to accommodate new
or modified requirements would . . . disrupt CERCLA
cleanups, whether the remedy is in design, construction,
or in remedial action. Each of these stages represents
significant time and financial investments in a
particular remedy . . . . If ARARs vere not frozen . . .
promulgation of a new or modified requirement could
result in a reconsideration of the remedy and a re-start

10



of the lengthy design process, even if protectiveness is
not compromised. This lack of certainty could adversely
affect ‘the operation of the CERCLA program, would be
inconsistent with the Congress’ mandate to expeditiously
cleanup sites . . . . ‘Neither the explicit statutory
language nor ‘the  legislative history supports a -
conclusion’ that .a ROD -may be subject to indefinite
revision as a result of shifting requirements.
Ss Ped. Reg. 8666, 8757. e
' EPA has not anh coqld'not loéically make ‘a-determination
' tha:»thd‘Cogn;y's new .15 ng/m® standard is "necessary”, since it
has already determined in its xecint-.rinal Permit ‘that.
approximately .1 ng/m’ is adequate. 1In fact, ﬁPA was aware of the
‘County ordinance standards when it issued its Final Permit and Risk
Assessment and declined to adopt that ordinance’s stricter
-fapda:ds. 'The County Ordinance had been approved in February and
thus preceded EPA’s FPinal Permit by more than two months. Finally,
the most stringent level of protection that EPA is allowed to
impose upon any Superfund project is one in a million (1 x 10°¢)
risk. 40 C.F.R. - 300.430(e)(2). Since the 1 ng/w’ gnislion
standard in the Final Permit correlates with that one in one
million risk level, EPA can go no lower than 1 ng/m’ in its
emissions standards.

4. . ounpt ina is Ina i le a t W
Passed After 1988. Since the St. Loﬁil‘County ordinance was not
appxbved until February 8, 1995, more than seven years after the
date the ROD froze the relevant standards, it is not applicable to
the Times ﬁoach project. Nor can the éouhty alter this fact by
inse:ting the more ro;trictivc language of the ordinance into its

county'air permit. See 40 CT.F.R. § 300.515(d)(1); B.S. v.
‘ 11



catings of Ame s 949 P.2d 1409, 1454-55 (6th Cir.

1991) (once a consent decree is entered by a federal court under

o CBRCLA, alternative state remedies Dmay hot be pursued)

s, T Coun id vail Its pe) <s ver
o ;t »to ‘ t to e . ioxin Pmi St nda
pl le t Project. 1Im the ulection, af a Superfund

Remedy, EPA has established a procedure vhereby. A -mtato can
nominate :ca'r_:didates for ARAR; ‘ 'prior td tbg sdlcction of the iemedy
in the Record of Decision.. It is then EPA’s iolp'dnsibilit.y' to
review each candidate requirement to determine if it meets the
statutory prerequisites that will qualify it for inclusion in the
Record of Decision. | 40 C.F.R. 300. 515(&)(2). The cOunty did not'
nom;nate any standard regarding dioxin emissions to be .mclnded in
the Record of Decision in 1988. Purthermore, the Superfund statute
specifically requires that the noninatz.on of more stringent ARARs
must be "timely”, j.e., before the ROD is finalized. 42 U.S.C.
9621 (4d) (2) (A) (:i.iﬂ) . ‘Sﬂien» years after .tho ROD iq signed can hardly"
be considered tiinely. Moreover, as discussed above, only recently
has the Céunty regquested to'intcrvenc in this litigafion. For all
‘of these 1reasons, ﬁhe CQuﬁty'.' rzegulation conéerning ‘dioxin
emissions is. inappliciblq to this project; | |

6. Work P [ e Couynt o ) o‘
D . in da s te . By statute and regqulation, a

Superfund project‘does not need to apply' for federal, state, or

3 The County could have tound a way to comum.cate ite views
through the State.

12



" local pernits :.n order to proceed. 42 U.S.C. $§9621(e)(1l); 40
C.P.R. 300.400(e)(1). Bowever, the Thermal Treatment Work Plan
appended to the Consent -Decree reflects a limited agreement among
. the -pa:ties 'to the Consent. Decree that "*'s)'ntex would appiy to the
8t. .Louis County Department of Bealth for a pcmt :cga:dinq

»certain air omssions from the :.neinexator. That: eag:acment among

| the parties to thc Connnt Decree discusses t.hc undc:;tandxng that
a pomt vill be oought, untionj.ng »certain conventional
| peollutants, not .tncludinq dxcxin. As ,thio.Cauft‘. i.'a well awé.ri,
this permit -»prov;sion was mtendod to deal only with traditional
air ‘p‘oll_utan’t- such as particulgtéi, sulfur dioxide , nitrogen
‘oxides, and carbon monoxide. It was never intended or contempla,tu:'l
that St. Louis County - seven }oats- later - would add numerous .
dioxin limitations to its air ordinance in an effort to stop this
project..
| The language from the Thermal Treatment Work Plan makes
no mention atl ‘dioxin standards being a part of the 'County air
 permit procoss} for a very good reason - there m‘Staﬁe or
local standards concerning dioxin eninions at the tm At the
time the c‘ons'e'_nt Decree was entered, neithef St. Louis County nor
Missouri had any _'applica'blﬁe requirements whatsocever concerning
dioxin emissions in their air pollution codes, and no such
standards had been identified in the 'ROD;.

| t":’.na'llyA, the Work Plans do not suggest in any way' an
intent by the parties to ;ltc: or vaive' the fundamental proposition

in Federal ia'w that ARARs are frozen as of the date of the ROD (in
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this case in 1988), as described above. Nowhere does the Work Plan
‘grant the County -authority to unilaterally modify the ARARs
established in the Record of Decision. To the contrary, the
' Thermal Treatment Work Plan specifically sﬁtates as follows:

The Work, as defined -in the Consent Decree, mﬁot attain

a requirement that is promulgated or modified. after
September 29, 1988 {the date of signature of :the. ROD)

only when the EPA Administrator (or his :idelegate)
determines, upon a finding based on the best scientific
judgment available teo EPA, that such requirement is
applicable or relevant and appropriate,.and necessary to

ensure that the Work is protective of human health and
the environment . . . . :

Page 6-11. No such finding of necessity has been or can logically
be made by EPA in this instance: since EPA ha_s already determined
that 1 ng/m’ is pzétoctive of »huﬁn bealth and the environment,
then the County’s more restrictive standard of .15 ng/m’ is clearly.'
not “necessary” to insure such protection. Consequently, t—he.
County ordinance cannot be made applicable to this project.

7. The Ordinance Will Tppede Implementation of the
Consent Decree. U;}on inspection of thi County’s permit for this
project, it appears that the County intends to apply .if.s new
ordinance to this project, potwithstanding the pzévisionl' of
Federal law, the Consent Decree, tﬁe Work Plans and the
BfA/uissouri Final Permit. The St. Louis County standard h;u an
adveru ‘effect on this critical Superfund project, because the
incinerator operator may not be able to measure, much less
consistently achieve this standard. Interference by other
compounds may be éuc_h that laboratory Aequipment. cannot detect

dioxin emissions below .15 ng/m’, and, therefore, the Syntex
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defendants could not "demonstrate” having achieved the standard as
fequired hy ‘the rSt'. Louis Cm':_nty ordinance and permit even it ‘no
-dioxin:ue:o,deteéied. tp addition; thi‘cbuntyVOtdinance containe
. other 4oﬁjeéfiouable ;piqvisiopl .that are at odds with the
| State/Pederal permit.

B

Bxclusive ju?iydiétion-tot'dircct or indirect challenges or attacks -
i céncerniﬁg the t;sponae'action pur-uanﬁ to:fhe Conce#t Decree in
the gni;gi_§sg;gg_z__§1;11 matter lxos with the .United ‘States
diatrict courts and, specifically, thx- Court, since continuing
jurisdiction over tho Decree has been retained. Consent Decree,
Paragraph 97; 42 u.s.C. § 9613(b). The fact that EPA and the State
insuod permits for the projcct.dooa not-croate any independoné‘
jurxsdict;ons puxsuant to the Resocurce Conservation and Recovery
Act, or otherwise, in any ‘other court. The fact is clearly stated
in both EPA’s and the State’s permits. |

-unxnzrcut. for all thebabove stated reasons, thil Court
ﬁrdor- as follows: ' '

i. The regulatory otandarda applicable to thx. Superfund
‘project are limited to those enunerated in the 1988 Times Beach
Record of Decision,'along with ;ny additionai etandardnlihat EPA
has subsequently determined to be applicabl'o' or rcig\nnt and
appropriate, and necessary to .p:otecﬁ human health and the
.environnent: and

| 2. The' only pornits ‘a§p¥opriate for this on-site

Superfund project are those specifically identified in the Consent
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Déecree and Work Plans, »and ‘that the scépe of ciid permits is
lmted to that descnbed in the Consent Decree and Work Plans, and

€3..’Tho scopo of tho air permit to be socnred from St.
Louia cOunty for ‘the Times Beach incmerato: is linited to control
‘of »convegtional air ‘pollutants, not ~inc1uding dioxin; and ,

4. 'St. Louis Connty Ordinance ¥o. 17,420, and COndit:.ona
of the St._Louis County Air Pollution Control ?ernat 35942 related -
thereto are 1napplicnblo 'to the Times Beach project for thc reason
that they are inconsictent with Poderal law and regqulations, the .
ROD., the Consent Decree, the Work Plans, Aand the EPA/Missouri
Hazardoua Waste Management racllity Pem£t° and |

S. This Court vill retain comtinuing jurisdiction ovo;
the Consent Decree and the Parties to this matter and, therefore,
exclusive jur;sd;ctzon for direct or indirect challenges or attacks
concerning this hatterilioa with fhis Court; no other court has
jurisdiction pursuant to the -Resourco Conservation and Roéov:ary
Act, or otherwise, by virtue of the issuance of the EPA/Missouri

Bazardous Waste Management Pacility Permit.

DISTRICZ

Dated: Awgust 15, ].995.
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